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IN THE SUPREME COURT OF THE STATE OF IDAHO 
 
 
STATE OF IDAHO,  
 




DOUGLAS B. AUSTIN, 
 












          NO. 44673 
 
          Ada County Case No.  
          CR-FE-1981-10383 
 
           
          RESPONDENT'S BRIEF 
 
     
      Issues 
Has Austin failed to show that the district court erred by denying his two motions for 
correction of an illegal sentence or his motion for leave to file an untimely notice of appeal? 
 
 
Austin Has Failed To Show Error In The District Court’s Denial Of His Motions  
 
 In 1982, a jury found Austin guilty of second degree murder and the district court 
imposed an indeterminate life sentence.  (R., pp.19, 99, 112-14.)  More than 34 years later, 
Austin filed a motion for correction of an illegal sentence, claiming that his sentence was illegal 
because the district court did not articulate its consideration of the factors set forth in I.C. § 19-
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2521 (regarding whether imprisonment or probation is appropriate) when sentencing him.  (R., 
pp.126-28.)  The district court denied the motion on October 31, 2016, noting that “‘Idaho’s 
sentencing scheme requires no judicial finding of fact under I.C. § 19-2521.  A court is not 
required to recite the factors set forth in in Idaho Code § 19-2521, nor is it required to give reasons 
for imposing the sentence.’”  (R., pp.136-39 (quoting State v. Flowers, 150 Idaho 568, 575, 249 
P.3d 367, 374 (2011).)  On December 2, 2016, Austin filed a notice of appeal timely from the 
district court’s order denying his motion for correction of an illegal sentence.  (R., pp.144-47.)   
On April 10, 2017, Austin filed a second motion for correction of an illegal sentence, 
claiming that his sentence was illegal because the district court did not order a psychological 
evaluation pursuant to I.C. § 19-2522 before it sentenced him.  (Motion to Correct an Illegal 
Sentence (Augmentation).)  The district court denied the motion on April 14, 2017, determining 
that I.C. § 19-2522 was not yet in effect at the time that Austin’s sentence was pronounced.  (Order 
Denying Second Motion to Correct Illegal Sentence (Augmentation).)  Austin filed another 
notice of appeal on May 12, 2017.  (Notice of Appeal file-stamped May 12, 2017 
(Augmentation).)   
On May 30, 2017, Austin filed a motion for leave to file an untimely notice of appeal, 
asserting that his trial counsel had failed to file a timely notice of appeal “after trial.”  (Motion for 
Leave to File an Untimely Notice of Appeal (Augmentation).)  The district court denied the 
motion of June 1, 2017, concluding that, because the 42-day deadline for filing an appeal is 
jurisdictional, State v. Hartwig, 150 Idaho 326, 328, 246 Pd.3d 979, 981 (2011), the district court 
“has no authority to extend it by thirty-five years.”  (Order Denying Motion for Leave to File an 
Untimely Notice of Appeal (Augmentation).)  Austin again filed a notice of appeal on June 8, 
2017.  (Notice of Appeal file-stamped June 8, 2017 (Augmentation).)  
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Mindful that the district court was not required to articulate its consideration of the 
factors set forth in I.C. § 19-2521, and that I.C. § 19-2522 “was not in effect at the time of his 
sentencing,” Austin nevertheless asserts that the district court erred by denying his two motions 
for correction of an illegal sentence.  (Appellant’s brief, pp.1-6.)  He provides no argument or 
authority in support of his claims.  Austin has failed to show error in the district court’s denial of 
his two Rule 35 motions for correction of an illegal sentence.    
Pursuant to Idaho Criminal Rule 35, a district court may correct a sentence that was 
imposed in an illegal manner within 120 days after the filing of a judgment of conviction.  The 
court may, however, correct a sentence that is “illegal from the face of the record at any time.”  
I.C.R. 35.  Because these filing limitations are jurisdictional, the district court lacks jurisdiction 
to grant any motion requesting relief that is filed after the time limit proscribed by the rule.  State 
v. Sutton, 113 Idaho 832, 748 P.2d 416 (Ct. App. 1987).  Austin’s Rule 35 motions were filed 
over 34 years after sentencing.  Therefore, the district court had jurisdiction to consider only 
whether Austin’s sentence was illegal.  
On appeal, Austin acknowledges that “the district court was not required to place on the 
record its consideration of the factors set forth in I.C. § 19-2521.”  (Appellant’s brief, p.2 (quoting 
Flowers, 150 Idaho at, 575, 249 P.3d at 374).)  He also acknowledges that “the district court was 
not required to consider [his] mental health as required by I.C. § 19-2522 because the statute was 
not in effect at the time of his sentencing.”  (Appellant’s brief, p.6.)  Austin provides no argument 
or authority in support of his claims that his sentence is illegal because the district court did not 
articulate its consideration of the I.C. § 19-2521 factors and/or because the court did not order a 
psychological evaluation pursuant to I.C. § 19-2522 before it sentenced him.  Because Austin’s 
sentence does not exceed the statutory maximum, and because Austin has presented nothing to 
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show that his sentence is otherwise contrary to applicable law, he has failed to show any basis for 
reversal of the district court’s orders denying his two Rule 35 motions for correction of an illegal 
sentence. 
Mindful that his motion for leave to file an untimely notice of appeal from his judgment 
of conviction was filed “more than thirty years after the judgment of conviction was entered,” 
Austin next asserts that the district court erred by denying his motion for leave to file an 
untimely notice of appeal.  (Appellant’s brief, pp.1-3, 6-7.)  He again provides no argument or 
authority in support of his claim.  Austin has failed to show error in the district court’s denial of 
his motion.    
Idaho Appellate Rule 14(a) requires an appellant to file a notice of appeal within 42 days 
from the entry of judgment or order from which the appeal is taken.  I.A.R. 14(a).  Although the 
trial court may extend the time to take an action under certain circumstances, the court “may not 
extend the time … for the perfecting of an appeal.”  I.C.R. 45(b)(2).  The requirement of perfecting 
an appeal within the 42-day time period is jurisdictional.  Hartwig, 150 Idaho at 328, 246 Pd.3d 
at 981; I.A.R. 21.   
On appeal, Austin acknowledges that the district court did not have jurisdiction to extend 
the time for him to appeal from his judgment of conviction.  (Appellant’s brief, pp.1-3, 6-7 (citing 
Hartwig, 150 Idaho at 328, 246 Pd.3d at 981).)  Because the district court had no authority to 
extend the time for Austin to appeal from his judgment of conviction by 35 years, the court did 
not err by denying Austin’s motion for leave to file an untimely notice of appeal.  As such, the 
district court’s order denying the motion should be affirmed.   
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Conclusion 
 The state respectfully requests this Court to affirm the district court’s orders denying 
Austin’s two motions for correction of an illegal sentence and the district court’s order denying 
Austin’s motion for leave to file an untimely notice of appeal. 
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